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Central Board of Direct Taxes amends the Income-tax Rules to clarify
applicability of grandfathering protection from General Anti Avoidance Rules

The Central Board of Direct Taxes (“CBDT"), vide notification! dated March 31, 2026, has amended Rule 128 of the
Income-tax Rules, 2026 (“IT Rules 2026") with effect from April 1, 2026, making 2 (two) targeted substitutions:

1. Rule 128(1)(d) of the IT Rules 2026 has been amended to expressly exclude any income accruing, arising, deemed
to accrue or arise, received or deemed to be received by any person from transfer of investments ‘which were
made’ before April 1, 2017 from the scope of General Anti-Avoidance Rules (“GAAR”); and

2. Rule 128(2) of the IT Rules 2026 has been revised to create a specific exception for income derived from the
transfer of investments which were made before April 1, 2017.

Background

GAAR provisions under Chapter XI of the Income-tax Act, 2025 (formerly Chapter X-A of the Income-tax Act, 1961) are
applicable to arrangements/transactions whose main purpose is to obtain a tax benefit (i.e. a reduction or avoidance
or deferral of tax or increase in tax refund including as a result of a tax treaty, etc. as defined under the Income-tax Act,
2025). Investments made before April 1, 2017 were intended to be protected from the rigours of GAAR.

Rule 128(1)(d) of the IT Rules 2026 (equivalent to Rule 10U(1)(d) of the Income-tax Rules, 1962 (“IT Rules 1962"))
provided that the GAAR provisions would not be applicable to certain income. This included any income accruing,
arising, or deemed to accrue or arise, or received or deemed to be received, by any person from transfer of investments
made before the April 1, 2017 (“Grandfathering Protection”). However, Rule 128(2) of the IT Rules 2026 (equivalent
to Rule 10U(2) of the IT Rules 1962) provided that the Grandfathering Protection would not be available to any
arrangement irrespective of the date on which it has been entered into, in respect of the tax benefit obtained from the
arrangement on or after the April 1, 2017.

The Grandfathering Protection came under a significant strain following the Hon’ble Supreme Court of India's
(“Supreme Court”) decision in the case of The Authority For Advance Rulings vs. Tiger Global International Il Holdings?.
The Supreme Court had rejected the argument that the investment was grandfathered under GAAR by highlighting
Rule 10U(2) of the IT Rules 1962. It also held that the prescription of the cut-off date of investment under Rule
10U(1)(d) of the IT Rules 1962 stands diluted by Rule 10U(2) of the IT Rules 1962, if any tax benefit is obtained based
on such arrangement and in such cases the duration of the arrangement becomes irrelevant.

1 CBDT notification no. 55/2026
2 Civil Appeal No. 262 0f 2026
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The CBDT’s latest amendments provide much needed clarity and certainty to taxpayers (including to foreign investors)
that the GAAR machinery cannot be used to bypass these grandfathering provisions.

In the Tiger Global judgment (supra), the Supreme Court upheld the revenue's position across multiple dimensions,
questioning conduit/shell structures, treating tax residency certificates as non-conclusive, and applying indirect
transfer provisions. In the ruling, the revenue took a position that pre-April 1, 2017 structures can be challenged on
substance grounds and GAAR can be applied to override treaty protection.

By amending the rules, income from transfer of investments made prior to April 1, 2017 have been accorded an explicit
immunity from GAAR with effect from April 1, 2026.

The amendment is a significant move and provides certainty to investors, private equity funds, and strategic investors
holding pre-2017 investments in India. The Supreme Court's ruling in Tiger Global judgment (supra) had raised
concerns that even genuinely grandfathered investments could be re-examined under GAAR, effectively rendering the
cut-off date redundant. The CBDT's targeted amendment to Rule 128 of the IT Rules 2026, restores the original
legislative intent. It clarifies that income arising from the transfer of investments made prior to April 1, 2017, remains
insulated from GAAR provisions.
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Tax Practice

JSA offers a broad range of tax services, both direct and indirect, in which it combines insight and innovation
with industry knowledge to help businesses remain compliant as well as competitive. The Tax practice offers
the entire range of services to multinationals, domestic corporations, and individuals in designing,
implementing and defending their overall tax strategy. Indirect Tax services include services such as (a)
advisory services under the Goods and Services Tax laws and other indirect taxes laws (VAT/ CST/ Excise duty
etc.), and includes review of the business model and supply chain, providing tax implications on various
transactions, determination of tax benefits/exemptions, analysis of applicability of schemes under the Foreign
Trade Policy (b) transaction support such as tax diligence (c) assistance in tax proceedings and investigations
and (d) litigation and representation support before the concerned authorities, the Appellate Tribunals, various
High Courts and Supreme Court of India. The team has the experience in handling multitude of assignments in
the manufacturing, pharma, FMCG, e-commerce, banking, construction & engineering, and various other sectors
and have dealt with issues pertaining to valuation, GST implementation, technology, processes and related
functions, litigation, GST, DRI investigations etc. for large corporates. Direct Tax services include (a) structuring
of foreign investment in India, grant of stock options to employees, structuring of domestic and cross-border
transactions, advising on off-shore structures for India focused funds and advise on contentious tax issues
under domestic tax laws such as succession planning for individuals and family settlements, (b) review of
transfer pricing issues in intra-group services and various agreements, risk assessment and mitigation of
exposure in existing structures and compliances and review of Advance Pricing Agreements and (c) litigation
and representation support before the concerned authorities and before the Income Tax Appellate Tribunal,
various High Courts and Supreme Court of India.

This Prism has been prepared by:
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Partner and Head of Partner Junior Associate

Practice Direct Tax
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This Prism is not an advertisement or any form of solicitation and should not be construed as such. This Prism has
been prepared for general information purposes only. Nothing in this Prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this Prism disclaim all and any liability to any person who takes any decision based on this
publication.
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