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Supreme Court of India holds that the issue of non-arbitrability can be 

considered and decided by the arbitral tribunal 

The Hon’ble Supreme Court of India (“Supreme Court”), in the case of Office for Alternative Architecture vs. IRCON 

Infrastructure and Services Limited1, (“Civil Appeal”) re-affirmed that Section 11 of the Arbitration and Conciliation 

Act, 1996 (“Arbitration Act”) grants limited scope of interference to the court and confines the examination, at the 

stage of appointment of arbitral tribunal, to the existence of an arbitration agreement. Further, the Supreme Court also 

held that the claims of a party cannot be bisected into arbitrable and non-arbitrable claims in an application under 

Section 11 of the Arbitration Act.  

 

Brief facts 

1. The Office for Alternative Architecture (“Appellant”) filed an application under Section 11 of the Arbitration Act 

before the High Court of Delhi (“Delhi HC”) for appointment of arbitral tribunal.  

2. The Delhi HC allowed such application. However, while appointing the arbitral tribunal, the Delhi HC excluded 

certain claims as being non-arbitrable. The Delhi HC came to a finding that in terms of the agreement between the 

parties, i.e., the Appellant and IRCON Infrastructure and Services Limited (“Respondent”), certain claims would 

fall under ‘excepted matters’ and would thus be excluded from the scope of arbitration.  

3. The Appellant, aggrieved by such bifurcation, filed the Civil Appeal before the Supreme Court.  

4. The Appellant contended that in an application under Section 11 of the Arbitration Act, the court only has the 

power to examine whether the arbitration agreement exists or not. If it exists, the arbitral tribunal is to be 

appointed. Thereafter, the arbitral tribunal has the jurisdiction to decide whether the claims fall within ‘excepted’ 

category or not. It must thus be left open to the parties to raise such pleas before the arbitral tribunal.  

5. The Respondent, per contra, argued that the Delhi HC was empowered to exclude non-arbitrable claims before 

referring a party to arbitration or appointing an arbitral tribunal.  

 

Issue 

Whether while exercising power under Section 11 of the Arbitration Act, the court must confine its consideration to 

the existence of an arbitration agreement between the parties. If so, whether it would be permissible, while exercising 
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jurisdiction under Section 11 of the Arbitration Act, to hold that some of the claims raised are non-arbitrable or fall 

within excepted category? 

 

Findings and analysis 

Re: Section 11(6A) of the Arbitration Act only envisages examination as to existence 

of an arbitration agreement  

1. The Supreme Court relied on the statutory provisions, particularly Section 11(6A) of the Arbitration Act and 

observed that the provision makes it clear that while considering an application for appointment of arbitrator, the 

court must confine to the examination of the existence of an arbitration agreement and not transgress into other 

issues.  

2. The Supreme Court also referred to a 7 (seven) judge bench decision in In Re: Interplay Between Arbitration 

Agreements under the Arbitration and Conciliation Act, 1996 and the Indian Stamp Act, 18992, wherein it was 

clarified that the court exercising powers under Section 11 of the Arbitration Act must not dwell on other issues 

which are a consequence of unnecessary judicial interference in the arbitration proceedings.  

3. In SBI General Insurance Company Limited vs. Krish Spinning3 it was observed that the jurisdiction of a referral 

court under Section 11 of the Arbitration Act does not extend to weeding out ex-facie non-arbitrable and frivolous 

disputes.  

4. Thus, the Supreme Court held that the Delhi HC fell in error by extending the scope of interference granted under 

Section 11 of the Arbitration Act and holding certain claims as non-arbitrable.  

 

Re: Arbitral tribunal has jurisdiction to decide on the issue of non-arbitrability of 

claims 

1. When an arbitration agreement for settlement of disputes was found to be present, the correct course for the Delhi 

HC was to refer the dispute to arbitration by appointing the arbitral tribunal and leave the issue of non-

arbitrability open to be raised before the arbitral tribunal.  

2. The Supreme Court held that the Delhi HC could not have bisected the claim of the Appellant in 2 (two) parts – 

arbitrable and non-arbitrable – as such decision falls within the scope and jurisdiction of the arbitral tribunal.  

 

Conclusion 

The Civil Appeal was allowed by the Supreme Court and the order of the Delhi HC to the extent it excluded certain 

claims from reference to arbitration was set aside. Thus, effectively, the Supreme Court referred all the 

claims/disputes raised by the Appellant to arbitration and granted leave to the parties to raise the plea of non-

arbitrability of certain claims before the arbitral tribunal.  

The judgment of the Supreme Court confirms that if the court is reasonably convinced that:  

1. a valid arbitration agreement exists between the parties or the agreement provides for resolution of disputes by 

arbitration; and 

2. a dispute has arisen between the parties; 
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then it must strictly follow the course of appointing the arbitral tribunal. The court must limit its observations to the 

prima-facie examination of the existence of an arbitration agreement and not undertake the exercise of in-depth 

review of the facts of the case.  

The view also upholds and advances the doctrine of ‘Kompetenz-Kompetenz’, which means that the arbitral tribunal 

can rule on its own jurisdiction and decide whether a particular issue/claim is arbitrable either in terms of the 

agreement or in terms of legal and statutory bars. This ruling thus reinforces the limited judicial role at the pre-arbitral 

stage and strengthens party autonomy and institutional efficiency in arbitration proceedings. 
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Disputes Practice 

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and 

deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-

disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major 

cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and 

worldwide.  

The Firm has a wide domestic and international client base with a mix of companies, international and national 

development agencies, governments and individuals, and acts and appears in diverse forums including 

regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense 

experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings 

in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction 

and engineering, information technology, and domestic and cross-border investments.  

The Firm has significant experience in national and international institutional arbitrations under numerous 

rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts 

in international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and 

proceedings. 

The other areas and categories of dispute resolution expertise includes; banking litigation, white collar criminal 

investigations, constitutional and administrative, construction and engineering, corporate commercial, 

healthcare, international trade defense, etc. 
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This Prism is not an advertisement or any form of solicitation and should not be construed as such. This Prism has 

been prepared for general information purposes only. Nothing in this Prism constitutes professional advice or a legal 

opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA 

and the authors of this Prism disclaim all and any liability to any person who takes any decision based on  

this publication. 

 

https://www.youtube.com/channel/UCBVJpGD6eeVG1LQvZVmZVBg
https://www.linkedin.com/company/jsa/
https://www.facebook.com/jsalawindia
https://www.instagram.com/JSALawIndia/

