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Supreme Court of India holds that mere non-signing by one party does not
invalidate arbitration agreement

The Hon'ble Supreme Court of India (“Supreme Court”), in Glencore International AG vs. M/s. Shree Ganesh Metals
and Anr., set aside the order passed by the Delhi High Court (“Delhi HC”) wherein the Delhi HC ruled that an
arbitration agreement, not signed by both the parties, will not be enforceable. The Supreme Court held that mere non-
signing of the arbitration agreement would not invalidate the arbitration agreement if the parties’ conduct
demonstrated acceptance and performance in accordance with the agreement.

Between 2011 and 2012, Shree Ganesh Metals (“Respondent No.1/SGM”), an Indian proprietorship, purchased zinc
metals under 4 (four) contracts dated April 20, 2011, July 1, 2011, November 23, 2011, and January 11, 2012 from
Glencore International AG (“Appellant/Glencore”), a Swiss company. Each contract stipulated arbitration with the
seat of arbitration being in London.

A fifth contract for the supply of 6,000 (six thousand) MT of zinc metal between March 2016 and February 2017 was
negotiated between the parties via emails. In pursuance to the negotiations, Glencore drafted and signed the contract
dated March 11, 2016 (“Contract”) and forwarded it to SGM for its signatures. The Contract also contained an
arbitration clause.

Although SGM did not sign the Contract, it performed its obligations by providing 2 (two) separate letters of credit
under the Contract, in favour of Glencore. Further, Glencore also performed its obligations by supplying 2,000 (two
thousand) MT of zinc metal to SGM under the Contract.

Subsequently, on account of non-payment by SGM, Glencore encashed the letters of credit issued by SGM. Upon SGM
filing a civil suit before the Delhi HC regarding the encashment of letters of credit, Glencore approached the Delhi HC
under Section 45 of the Arbitration and Conciliation Act, 1996 (“Arbitration Act”), seeking referral of disputes to
arbitration.

The Delhi HC, by its order dated November 2, 2017, held that the Contract was not signed by SGM and hence, remained
inconclusive. The said view was upheld by the Division Bench in its judgment dated November 14, 2019. Aggrieved
thereby, Glencore filed the present appeal.

1 Civil Appeal No. 11067 of 2025 (Special Leave Petition (C) No. 27985 of 2019) (decided on August 25, 2025)
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[s there a binding arbitration agreement between Glencore and SGM?

The Supreme Court, while disagreeing with the Delhi HC, observed that the conduct of the parties vis-a-vis acceptance
of delivery, issuance of letters of credit and repeated reference to the Contract during their communications, clearly
demonstrated that the parties duly accepted and acted upon the Contract.

The Supreme Court reiterated the legal proposition that an arbitration agreement can be inferred even from an
exchange of letters, including communication through electronic means. The mere fact that the Contract was not
signed, would not obviate from this principle. Section 7(3) of the Arbitration Act reiterates that the only pre-requisite
is that the agreement should be in writing. However, this does not mean that in all cases that the arbitration agreement
needs to be signed.

Even otherwise, the Supreme Court, while referring to the jurisdiction under Section 45 of the Arbitration Act,
observed that in view of the doctrine of ‘Kompetenz-Kompetenz’, only the prima facie proof of existence of an
arbitration agreement needs to be adduced before the referral court.

In addition, the Supreme Court reiterated that a commercial document having an arbitration clause has to be
interpreted in such a manner as to give effect to the agreement rather than to invalidate it.

Therefore, in view of the unequivocal demonstration that SGM had accepted and acted upon the Contract, the Supreme
Court held the arbitration agreement to be binding on the parties.

The judgment upholds the principle of party autonomy in its true sense, disallowing parties to bypass a consensual
arbitration agreement on a mere technicality. The terms of the commercial agreement have been given effect through
the conduct of the parties, rather than being invalidated on account of its mere non-signing. The judgment also
reiterates the principle of limited scrutiny permitted under Section 45 of the Arbitration Act.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts
in international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and
proceedings.

The other areas and categories of dispute resolution expertise includes; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defense, etc.
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This Prism is not an advertisement or any form of solicitation and should not be construed as such. This Prism has
been prepared for general information purposes only. Nothing in this Prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this Prism disclaim all and any liability to any person who takes any decision based on
this publication.
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