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Supreme Court declares Rule 55A(i) of the Tamil Nadu Registration Rules,
1949 ultra vires the Registration Act, 1908

In alandmark ruling, the Supreme Court of India (“Supreme Court”) in K. Gopi vs. Sub-Registrar and Ors.! held Rule
55A(i) of the Tamil Nadu Registration Rules, 1949 (“Registration Rules”) ultra vires the Registration Act, 1908
(“Registration Act”). Under Rule 55A of the Registration Rules, the sub-registrar cannot register any documents
unless the original title documents and Encumbrance Certificates (“ECs”) relating to the property are verified. This
brought in a challenge for many bona fide owners to transact their property in the absence of original title documents.
The Supreme Court has now come to their aid, and it reemphasises that the Sub-Registrar, being a procedural authority
performing administrative functions, cannot refuse to register an instrument on the basis that the executant lacks title
to the property.

During the years 2007 to 2018, the Inspector General of Registration (“IGR”), Tamil Nadu, released a series of
administrative circulars instructing sub-registrars to ascertain the title of the executants prior to registration, which
was to be done by examining the original title deeds and ECs of the immovable property. These circulars were issued
with the objective of preventing fraudulent transactions and to eliminate forgery. However, these circulars did not
have a statutory backing under the Registration Act.

The veracity of such circulars was tested in Ammasi Kutti vs. S. Manoharan?, wherein the Madras High Court (“Madras
HC”) affirmed their legitimacy. Notably, the Madras HC also suggested the Government of Tamil Nadu to formally
amend the Registration Rules to include provisions of the circular. Accordingly, the Tamil Nadu government officially
incorporated Rule 55A into the Registration Rules vide order dated September 5, 20223. Rule 55A of the Registration
Rules formalised these circulars, requiring sub-registrars to validate the title of the executant by checking the previous
original title documents and ECs. Alternatively, in case the previous original deeds were lost, the executants had to
produce a non-traceable certificate issued by the police, in addition to public notice.

The registration department’s justification stemmed from the public interest to safeguard people from counterfeits
and bogus dealings in property. The stringent requirements stipulated in Rule 55A of the Registration Rules ventured
much beyond the legal formalities. Many citizens did not have access to their original deeds owing to familial
disagreements, loss over generations, etc.
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For example, women attempting to register their legal portion of ancestral property were commonly coerced or
stonewalled by male relatives who concealed original deeds. In such circumstances, women were made helpless not
due to a lack of legal entitlement, but rather by a procedural barrier masquerading as a protective measure. According
to the Madras HC in M. Ariyanatchi vs. Inspector General of Registration*, Rule 55A of the Registration Rules invalidated
any progressive reforms by necessitating physical ownership of documents. Moreover, there were instances of people
being solicited to pay bribes for the police non-traceable certificates, allowing corruption and delays to thrive. Citizens
were ambiguous, property acquisitions were hindered, and loan approvals were disrupted.

In Punithavathy vs. Inspector General of Registrations the Madras HC notably stated that Rule 55A of the Registration
Rules infringed constitutional property rights granted by Article 300A of the Constitution of India. The court went on
to say “the right of the appellant to deal with the property which is protected under Article 300-A of the constitution,
cannot be affected by a rule which has been introduced with the view to prevent bogus registrations. The Registering
Authority can verify the ownership from the certified copy of the original which is also issued by the very same
department”. The Court acknowledged the practical societal dynamics that Rule 55A of the Registration Rules
overlooked.

In P. Pappu vs. The Sub-Registrar, Rasipuram® the Madras HC criticised the inflexibility, remarking that “insistence on
production of originals was a superfluous exercise” and adding that such bureaucratic persistence “will result only in
encouraging underhand dealings”.

Moreover, the reports extracted from the Tamil Nadu Information Commission Annual Report of 20157 further
highlighted complaints against sub-registrars over non-registration or delays due to the circulars, even prior to the
implementation of Rule 55A of the Registration Rules.

In this case, the sale deed presented for registration was refused on the grounds of lack of title. Aggrieved by this, the
appellant, filed a writ petition before the Madras HC and the same was dismissed. In the intra court appeal, the division
bench affirmed the order of the writ court.

Subsequently, the appellant filed a Special Leave Petition (“SLP”) challenging the constitutionality of Rule 55A(i) of
the Registration Rules.

Whether the Sub-Registrar is empowered under Rule 55A(i) of the Registration Rules, framed under the Registration
Act, to refuse the registration of an instrument on the grounds that the executant’s alleged lack of title, and whether
such rule is constitutionally valid?

The Supreme Court’s rationale in declaring Rule 55A(i) of the Registration Act ultra vires the Registration Act, was
grounded in the fundamental context of the Registration Act. The findings of the Supreme Court are as follows:

1. under the scheme of the Registration Act, the functions of the sub-registrar are to ensure procedural compliances
in relation to the registration and do not have the power to ascertain the title of the executants. To state it
otherwise, sub-registrars do not have any adjudicatory power to decide whether the vendor/executant has any
title or not;

2. Rule 55A of the Registration Rules states that unless the presentant produces the original title documents and ECs,
the sub-registrars will not register the document. Therefore, if a document is lodged for registration, then the
executants must provide the original title documents and establish their ownership of the same. As a corollary
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Rule 55A of the Registration Rules empowers the sub-registrar to ascertain the title of the executants and
adjudicate upon the same;

3. the rule making power of the IGR is circumscribed under section 69 of the Registration Act. None of the clauses in
section 69 of the Registration Act confers power on the IGR to refuse registration of a document on the basis of
lack of title. The Supreme Court declared that subordinate law cannot impose substantive requirements which are
in contradiction to the governing legislation; and

4. For the foregoing reasons, Rule 55A(i) of the Registration Rules was found to be inconsistent with the Registration
Act and therefore was declared ultra vires the Registration Act.

Rule 55A of the Registration Rules was a well-intentioned but misguided rule which confounded process with
authority, resulting in the refusal of property rights to common people. The Supreme Court’s decision to overturn Rule
55A(i) of the Registration Rules restores the subtle but essential distinction among procedural law and substantive
rights.

Real Estate Practice

JSA is widely recognised as having one of the premier Real Estate Practices in India, and it is one of the most
sophisticated & highly diversified commercial Real Estate practices, led by knowledgeable and experienced Real
Estate experts at each of our offices in Gurugram, New Delhi, Mumbai, Bangalore and Hyderabad and Chennai.
Our clients use our services for some very challenging and complex Real Estate transactions, which require
thoughtful and practical advice.

Our clients comprise a broad cross-section of Indian and International, Institutional & private entities, including
Developers, Real Estate advisers, Banks, Real Estate Funds, high net worth Investors, Governments, Major
Retailers, Hotel owners & operators and others.

We are primarily involved in legal and regulatory issues for various types of Real Estate projects, including in
relation to construction and development of hotels, malls, residential & commercial complexes, warehouses, IT
& Industrial Parks and Special Economic Zones.

We have been involved in conducting legal due diligence in relation to such projects and have drafted/ reviewed
various types of documents including transaction documents such as (a) Shareholders/ Subscription/ Share
Purchase Agreements; (b) Development Agreements; (c) Joint Venture Agreements and other related
documents/ agreements.

During the course of our practice, we have also been involved in the drafting/ reviewing of (a) Agreements for
Sale; (b) Convevance Deeds: and (c) Lease Deeds.
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This Prism is not an advertisement or any form of solicitation and should not be construed as such. This Prism has
been prepared for general information purposes only. Nothing in this Prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this Prism disclaim all and any liability to any person who takes any decision based on
this publication.
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