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JSA secures relief for Brahmani Thermal Power Private Limited, as Appellate 
Tribunal for Electricity upholds force majeure-based relinquishment of Long-
Term Access sans any liability 

In a significant judgment, the Appellate Tribunal for Electricity (“APTEL”) in the case of M/s Brahmani Thermal 
Power Private Limited vs. Central Electricity Regulatory Commission1 held that Brahmani Thermal Power Private. 
Limited (“BTPPL”)2 was entitled to relinquish its Long-Term Access (“LTA”) without any liability, due to force majeure 
events. By doing so, APTEL set aside Ld. Central Electricity Regulatory Commission’s (“CERC”) findings, by 
emphasising that the delay in land acquisition by the concerned State Government was a force majeure event beyond 
BTPPL’s control. APTEL returned these findings after considering Regulation 18 of the CERC (Grant of Connectivity, 
Long-term Access and Medium-term Open Access in inter-State Transmission and related matters) Regulations, 2009 
(“Connectivity Regulations, 2009”).   

 

Brief facts 

1. The Appellant, BTPPL formerly known as Navbharat Power Private Limited, planned to establish a 1050 MW 
(2x525 MW) coal-based thermal power plant in Odisha. For this, it executed a Memorandum of Understanding 
(“MoU”) with the State Government of Odisha on June 9, 2006. Under the MoU, the State Government through its 
instrumentality, Odisha Industrial Infrastructure Development Corporation (“IDCO”), was to acquire 1,200 (one 
thousand two hundred) acres of land and hand it over free from encumbrances to BTPPL for setting up the power 
plant. BTPPL thereafter executed a Bulk Power Transmission Agreement (“BPTA”) with Power Grid Corporation 
of India Limited (“PGCIL”) for LTA to the transmission network on June 7, 2010.  

2. The land was identified and the acquisition process commenced. After certain payments by BTPPL, the 
Government of Odisha issued Section 4(1) notification under the Land Acquisition Act, 2013 on November 6, 2007, 
which was followed by Section 6(1) notifications on November 29, 2008, and December 11, 2008. BTPPL obtained 
clearances from various authorities in relation to the identified land, some even before the BPTA was executed.  

3. On July 30, 2009, the Collector, Dhenkanal informed that the Project area of 546.98 (five hundred and forty-six 
point nine eight) hectares fell within the Ayacut area of Rengali Right Canal System (“RRCS”), which required the 
matter to be settled with the Water Resources Department. Thereafter, the Water Resources Department inter alia 
requested BTPPL to revise its requirement of land or relocate the project. BTPPL expressed its inability to relocate.  

 
1 Judgment dated March 20, 2025, in Appeal No. 235 of 2017 
2 BTPPL was represented by JSA team comprising Abhishek Munot, Malcolm Desai and Samikrith Rao. 
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4. Meanwhile, the MoU expired on December 31, 2011, and was not extended by the State Government. BTPPL had 
submitted a proposal reducing the share of Ayacut land and requested IDCO to initiate land acquisition process. 
BTPPL had also requested PGCIL to postpone the commercial operation date of the plant.  

5. It was only on July 16, 2012, that the Department of Water Resources gave its in-principal acceptance to 
establishment of the plant in the Ayacut area of RRCS. BTPPL then wrote to the State Government of Odisha to 
seek resumption of the land acquisition process. It also sought extension of the MoU, but in vain. 

6. Finally, BTPPL issued a force majeure notice on June 25, 2013, and sought relinquishment of the LTA and return 
of the bank guarantee submitted by it. PGCL advised BTPPL to approach CERC. Accordingly, BTPPL filed a petition3 
before CERC claiming force majeure under the BPTA and return of the bank guarantee. 

7. On April 12, 2017, CERC rejected BTPPL’s claim of force majeure, ruling that the project was abandoned for 
commercial reasons and that force majeure under the BPTA only provided temporary relief, not an exit from 
obligations. CERC further held that BTPPL must pay relinquishment charges as per Regulation 18 of the 
Connectivity Regulations, 2009 and it was not entitled to a refund of the INR 36,00,00,000 (Indian Rupees thirty-
six crore) bank guarantee. 

 

Issue 

Whether the BPTA was frustrated on account of force majeure events faced by BTPPL? 

 

Findings of APTEL  

Clause 9 of BPTA extends to permanent force majeure events  

1. Clause 9 of the BPTA is not limited to only temporary force majeure events. The use of word ‘practicable’ in the 
last sentence of Clause 9 merely indicates that the agreement may be continued after the Force Majeure event 
ceases to exist if the affected party finds it practical so to do. To say that Clause 9 applies only in case of ‘temporary 
failure to carry out the Terms of the Contract’ would tantamount to adding words to the written agreement, which 
is impermissible.  

2. APTEL in its earlier Judgment dated May 19, 2020 in PEL Power Limited vs. CERC and Anr.4 (“PEL Power 
Judgment”) regarding an identical clause had held the same. There is no stay on PEL Power Judgment. The PEL 
Power Judgment was followed in judgment dated May 14, 2024, titled Himachal Sorang Power Private. Limited vs. 
CERC and Ors.5. The Appeal filed by Central Transmission Utility India Limited against the Himachal Sorang 
judgment has been dismissed by Hon’ble Supreme Court on August 27, 2024.  

Force majeure events prevented BTPPL from setting up the plant  

1. CERC’s finding that the project was abandoned due to commercial reasons is entirely unreasoned. The practice of 
writing unreasoned and cryptic orders needs to be deprecated sternly. Though CERC’s order could be set aside on 
the ground of it containing no reasons, the appeal was heard finally considering that it has been pending 
adjudication for more than 7 (seven) years.  

2. The main reasons due to which the project could not be executed were: (a) failure on the part of the State 
Government to acquire land for project before expiry of the notifications issued under Sections 4(1) & 6(1) of the 
Land Acquisition Act, 2013; and (b) failure on the part of the State Government to extend/renew the MoU beyond 
December 31, 2011. Both these factors were undoubtedly beyond the control of BTPPL and therefore, constitute 
force majeure events contemplated under Clause 9 of the BPTA. 

 
3 Petition No. 317/MP/2013 
4 Appeal No. 266 of 2016 
5 2024 SCC OnLine APTEL 13 
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3. When the MoU dated June 9, 2006, clearly made it an obligation upon the State Government to acquire the land 
required for the project through IDCO and place it at the disposal of BTPPL free from any encumbrances, there 
was no reason or occasion for BTPPL to initiate land acquisition process. It is the State Government which has 
failed to fulfil its obligations under the MoU for which BTPPL cannot be held responsible. 

4. Regulation 8 of the Connectivity Regulations, 2009 is only applicable in cases of voluntary relinquishment, without 
being affected by force majeure events.  

5. As on June 25, 2013, when BTPPL issued force majeure notice, there was no stranded spare capacity in the lines 
in question, since no work began on these lines. This also rules out applicability of Regulation 18 of the 
Connectivity Regulations, 2009, which presupposes stranded capacity on account of relinquishment. 

6. Therefore, CERC’s order is set aside, and the Appeal is allowed. Central Transmission Utility India Limited is 
directed to return BTPPL’s bank guarantee within 2 (two) weeks.  

 

Conclusion 

APTEL’s judgment rightly recognises force majeure conditions faced by the generator which prevented 
operationalisation of the LTA under BPTA. It also respects the force majeure clause in the BPTA by not resorting to a 
pedantic interpretation of the clause to hold that it covers permanent force majeure events also. Furthermore, it 
upholds the force majeure clause of the BPTA even in light of Regulation 18 of the Connectivity Regulations, 2009, by 
expressly holding that there was no stranded capacity in the present matter.  
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Power Sector 

JSA is the leading national practice in the power sector – conventional and non-conventional. JSA provides legal 
services at all stages of the value chain in the sector - across the spectrum of contractual, commercial, policy, 
regulatory and legal issues. We represent clients in all segments: generation, transmission, distribution and 
trading. JSA serves its clients by transaction-specific integrated teams across various locations and practice 
areas (Banking & Finance, Mergers & Acquisition and Private Equity, Projects and project related contracting, 
Dispute Resolution, Taxation, Regulatory proceedings and Policy advisory).  

JSA has been regularly engaged in; (a) providing policy advice to Governments of Bangladesh and Maldives, as 
also the Government of India besides various Indian states. Also, JSA partners have presented expert testimony 
to the Parliamentary Standing Committees and the Forum of Regulators on challenges faced by the power sector 
and proposed legislative and policy changes, development financial institutions like the World Bank, the Asian 
Development Bank, DfID, USAID regulatory authorities and industry bodies; (b) advising project developers, 
investors, suppliers and contractors on commercial / transactional issues and all aspects of licensing, market 
structures, competition, performance standards and tariffs; (c) advising financial institutions and borrowers in 
relation to financing transactions; (d) Advising clients on sustainable development issues like clean 
development mechanism and environmental compliances; and (e) specialised dispute resolution.  

https://www.linkedin.com/in/abhishek-munot-3b446532/
https://www.linkedin.com/in/malcolm-desai-61a67067/
https://www.linkedin.com/in/samikrithrao/


JSA Prism | Power Sector 
 

 
Copyright © 2025 JSA | all rights reserved 5 
 

 

 

   

18 Practices and  
41 Ranked Lawyers 

7 Ranked Practices, 
21 Ranked Lawyers 

12 Practices and 
50 Ranked Lawyers 

14 Practices and  
12 Ranked Lawyers 

  
 

20 Practices and  
22 Ranked Lawyers 

Ranked Among Top 5 Law Firms in 
India for ESG Practice 

Recognised in World’s 100 best 
competition practices of 2025 

  
 

Among Top 7 Best Overall 
Law Firms in India and 

11 Ranked Practices 
--------- 

11 winning Deals in 
IBLJ Deals of the Year 

--------- 
11 A List Lawyers in 

IBLJ A-List - 2024 

Asia M&A Ranking 2024 – Tier 1 
---------- 

Employer of Choice 2024 
--------- 

Energy and Resources Law Firm of the 
Year 2024 

--------- 
Litigation Law Firm  

of the Year 2024 
--------- 

Innovative Technologies Law Firm of 
the Year 2023 

--------- 
Banking & Financial Services  

Law Firm of the Year 2022 

Ranked #1  
The Vahura Best Law Firms to Work  

Report, 2022 
--------- 

Top 10 Best Law Firms for Women in 
2022 

 

7 Practices and  
3 Ranked Lawyers 

 

For more details, please contact km@jsalaw.com  
 

www.jsalaw.com 

 

      

mailto:km@jsalaw.com
http://www.jsalaw.com/


JSA Prism | Power Sector 
 

 
Copyright © 2025 JSA | all rights reserved 6 
 

 

 

 

 

 

 

 

 

 
Ahmedabad | Bengaluru | Chennai | Gurugram | Hyderabad | Mumbai | New Delhi 

 

    

 

This Prism is not an advertisement or any form of solicitation and should not be construed as such. This Prism has 
been prepared for general information purposes only. Nothing in this Prism constitutes professional advice or a legal 
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA 

and the authors of this Prism disclaim all and any liability to any person who takes any decision based on this 
publication. 
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