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Taxability of Personal and Corporate Guarantee: Insights from the GST
Council

In its 52nd meeting held on October 7, 2023, the Goods and Services Tax Council (“GST Council”) clarified the position
on taxability of: (a) personal guarantees offered by directors to banks for credit limits and loans sanctioned to a
company; and (b) corporate guarantees extended to related persons, including those provided by a holding company
to its subsidiary.

In relation to the above the GST Council has made the following recommendations:

“(a) issue a circular clarifying that when no consideration is paid by the company to the director in any form, directly or
indirectly, for providing personal guarantee to the bank/ financial institutes on their behalf, the open market value of the
said transaction/ supply may be treated as zero and hence, no tax to be payable in respect of such supply of services.

(b) insert sub-rule (2) in Rule 28 of Central Goods and Services Tax Rules, 2017 (CGST Rules, 2017), to provide for taxable
value of supply of corporate guarantee provided between related parties as one per cent of the amount of such guarantee
offered, or the actual consideration, whichever is higher.

(c) clarify through the circular that after the insertion of the said sub-rule, the value of such supply of services of corporate
guarantee provided between related parties would be governed by the proposed sub-rule (2) of rule 28 of CGST Rules,
2017, irrespective of whether full Input Tax Credit is available to the recipient of services or not.”

GST authorities have continued to raise GST demands on companies to pay tax under reverse charge mechanism, with
respect to personal guarantees issued by directors to secure credit limits sanctioned to the companies. It was unclear
on whether personal guarantees extended by directors, constitute a service provided by such directors under their
terms of employment (and hence exempt from GST as per the GST laws), or is it a service provided by the directors as
arelated party of the company in which it is a director (and hence subject to GST).

GST Council has recommended issuance of a circular to clarify that in cases where no consideration is paid by the
company, the open market value of such transaction can be treated as zero and hence not be subject to any GST.

GST authorities are of the view that extending corporate guarantees to related parties are subject to GST. Assesses
have been challenging this levy of GST on various counts including the issue that there is no mechanism to value such
transactions.
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The GST Council has recommended that the CGST Rules, 2017, be amended to provide for the taxable value of supply
of corporate guarantees provided for benefit of related parties at 1% of the amount of such corporate guarantee, or
the actual consideration received by the corporate guarantor, whichever is higher. GST Laws currently do not
prescribe a valuation mechanism for taxing such transactions.

As per the GST authorities, providing guarantee on behalf of their associated enterprises, whether with or without
consideration, amounts to “supply” of services under the GST Law. Assesses argue that extending guarantees on behalf
of their associated enterprises does not qualify as “supply” of goods and / or services under the GST Law. A holding
company has a ‘corporate’ and a ‘fiduciary duty’ to fund its subsidiary. Such funding could be in the nature of equity
investments or in the nature of loans given, and therefore, not a service. The activity of extending guarantees to
associated enterprises are in the nature of actionable claims?, and therefore not subject to GST.

The recommendations of the GST Council do not address the core issue on whether the transactions are taxable.
Prescribing valuation provisions for an issue of taxability does not address the core issue of taxability of such inter-
company transactions. Itis important that the clarification addresses the issue of taxability for settling the controversy.

Given the ambiguities around the taxability of personal and corporate guarantees, till date financing transactions were
concluded without the payment of any GST on corporate or personal guarantees. The recommendations appear as a
mixed bag - relaxation for personal guarantors and additional burden for corporate guarantors.

In recent times, there is a reduced prevalence of personal guarantees in corporate financing transactions. This
relaxation, though welcome, may not encourage promoters to issue personal guarantees, given the personal and
unlimited nature of liabilities, and the potential risks for personal insolvencies.

Corporate guarantees are an integral part of most corporate and project financing transactions. Levy of GST thereon
will certainly add to the financing cost for the borrowers / obligors. For obvious reasons, in practice, the GST will
mostly have to be determined on the amount of the corporate guarantee and a recurring cost, if the same is renewed
on a periodic basis. Mostly, corporate guarantees are expected to be unlimited in nature and need to cover for
repayment of the principal amount and all other agreed amounts like interest, default interest, costs, fees etc.
Accordingly, it may be difficult to ascertain the full aggregate value of a corporate guarantee.

It is important to note that if taxability of intercompany transactions, similar to corporate guarantees, is not clarified
by the Government with adequate legal basis, treatment of other forms of contractual undertakings provided by
holding companies / sponsors for the benefit of borrowers, like in the nature of shortfall undertakings or sponsor
support undertakings, will also have to be examined. Keeping the tax treatment uncertain for these financing
transactions may pose a serious challenge.

Adoption of recommendations of the GST Council could further open the floodgates for ambiguities around
retrospective levy and taxability of corporate guarantees, including (a) corporate guarantees issued by Indian
companies extended for the benefit of offshore subsidiaries, and (b) guarantees (structured obligations) undertaken
by non-residents for the benefit of onshore entities.

1 Actionable claims are included in the definition of goods under the Central Goods and Services Tax Act, 2017 (“CGST Act”). However,
except specified actionable claims, such as lottery, gambling, online money gaming etc., all other actionable claims are outside the purview
of GST, as per Schedule III of the CGST Act.
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The recommendations and clarifications made during the 52nd GST Council meeting aim to address concerns of the

industry.

The proposed amendments and clarifications are aimed at expanding the scope of services under the GST net, which

is most certainly going to increase the financing costs for borrowers for with-recourse / limited recourse financings.
Care needs to be exercised to ensure that this does not impede the momentum of our credit markets.
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is committed to providing quality professional service
combining domain knowledge with a constructive,
consistent, comprehensive and commercial approach to
issues. Clients trust our banking lawyers to take a
practical and business-oriented approach to achieving
their objectives. Our lawyers have a clear understanding
of the expectations and requirements of both sides to a
financing transaction and provide tailored advice to each
client’s needs. The practice is especially praised for its
accessibility and responsiveness and its ability to work
well with international firms and clients. We represent a
variety of clients including domestic and global banks,
non -banking finance companies, institutional lenders,
multi-lateral, developmental finance and export credit
institutions, asset managers, funds, arrangers and
corporate borrowers in different sectors on a wide range
of financing transactions.

Our full spectrum of services includes advising clients on
corporate debt transactions (including term and
working capital debt), acquisition finance, structured
finance, project finance, asset finance, real estate
finance, trade finance, securitisation, debt capital
markets and restructuring and insolvency assignments.
JSA also offers a broad range of tax services, both direct
and indirect, in which it combines insight and innovation
with industry knowledge to help businesses remain
compliant as well as competitive. The Tax practice offers
the entire range of services to multinationals, domestic
corporations, designing,
implementing and defending their overall tax strategy.

and individuals in
Our practice has been consistently ranked in the top-tier
for several years, and several of our partners are
regarded highly, by international publications such as
Chambers and Partners, IFLR, Asia Law, Legal 500, Asia
Legal Business, IBL] and Leaders League.
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Indirect Tax Practice
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the entire range of services to multinationals, domestic
corporations, and designing,
implementing and defending their overall tax strategy.
Indirect Tax services include services such as (a)
advisory services under the Goods and Services Tax laws
and other indirect taxes laws (VAT/ CST/ Excise duty
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Banking and Finance Practice

JSA has a widely recognised market leading banking & finance practice in India. Our practice is partner led and
is committed to providing quality professional service combining domain knowledge with a constructive,
consistent, comprehensive and commercial approach to issues. Clients trust our banking lawyers to take a
practical and business-oriented approach to achieving their objectives. Our lawyers have a clear understanding
of the expectations and requirements of both sides to a financing transaction and provide tailored advice to
each client’s needs. The practice is especially praised for its accessibility and responsiveness and its ability to
work well with international firms and clients. We represent a variety of clients including domestic and global
banks, non -banking finance companies, institutional lenders, multi-lateral, developmental finance and export
credit institutions, asset managers, funds, arrangers and corporate borrowers in different sectors on a wide
range of financing transactions.

Our full spectrum of services includes advising clients on corporate debt transactions (including term and
working capital debt), acquisition finance, structured finance, project finance, asset finance, real estate finance,
trade finance, securitisation, debt capital markets and restructuring and insolvency assignments. JSA also offers
a broad range of tax services, both direct and indirect, in which it combines insight and innovation with industry
knowledge to help businesses remain compliant as well as competitive. The Tax practice offers the entire range
of services to multinationals, domestic corporations, and individuals in designing, implementing and defending
their overall tax strategy.

Our practice has been consistently ranked in the top-tier for several years, and several of our partners are
regarded highly, by international publications such as Chambers and Partners, IFLR, Asia Law, Legal 500, Asia
Legal Business, IBL] and Leaders League.

Indirect Tax Practice

JSA offers a broad range of tax services, both direct and indirect, in which it combines insight and innovation
with industry knowledge to help businesses remain compliant as well as competitive. The Tax practice offers
the entire range of services to multinationals, domestic corporations, and individuals in designing,
implementing and defending their overall tax strategy. Indirect Tax services include services such as (a)
advisory services under the Goods and Services Tax laws and other indirect taxes laws (VAT/ CST/ Excise duty
etc.), and includes review of the business model and supply chain, providing tax implications on various
transactions, determination of tax benefits/exemptions, analysis of applicability of schemes under the Foreign
Trade Policy (b) transaction support such as tax diligence (c) assistance in tax proceedings and investigations
and (d) litigation and representation support before the concerned authorities, the Appellate Tribunals, various
High Courts and Supreme Court of India. The team has the experience in handling multitude of assignments in
the manufacturing, pharma, FMCG, e-commerce, banking, construction & engineering, and various other sectors
and have dealt with issues pertaining to valuation, GST implementation, technology, processes and related
functions, litigation, GST, DRI investigations etc. for large corporates. Direct Tax services include (a) structuring
of foreign investment in India, grant of stock options to employees, structuring of domestic and cross-border
transactions, advising on off-shore structures for India focused funds and advise on contentious tax issues
under domestic tax laws such as succession planning for individuals and family settlements, (b) review of
transfer pricing issues in intra-group services and various agreements, risk assessment and mitigation of
exposure in existing structures and compliances and review of Advance Pricing Agreements and (c) litigation
and representation support before the concerned authorities and before the Income Tax Appellate Tribunal,
various High Courts and Supreme Court of India.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
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opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA
and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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