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Arbitration clause in a purchase order prevails over a conflicting arbitration
clause contained in an invoice

The Bombay High Court (“Bombay HC”) has in Parekh Plastichem Distributors LLP vs. Simplex Infrastructure
Limited! considered two conflicting arbitration clauses and held that an arbitration clause contained in a purchase
order, which sets out the terms of engagement between the parties, prevails over an arbitration clause contained in
an invoice raised by a party.

Parekh Plastichem Distributors LLP (“Parekh”) supplied micro silica to Simplex Infrastructure Limited (“Simplex”)
pursuant to various purchase orders issued by Simplex. These purchase orders contained the terms and conditions
governing the relationship between the parties and included an arbitration clause which provided that the venue of
arbitration would be Kolkata.

Parekh raised its invoices after successful delivery of the micro silica to Simplex. Simplex made payment of some of
these invoices, however, an amount of INR 21,78,910 (Indian Rupees twenty one lakh seventy eight thousand nine
hundred ten) remained outstanding. The invoices issued by Parekh also contained an arbitration clause which
provided that the venue of arbitration would be Mumbai.

Parekh sent various reminders to Simplex for payment of the outstanding sum, however, Simplex failed to make
payment. Given the same, the advocates for Parekh issued a notice dated July 15, 2021 to Simplex invoking the
arbitration clause contained in the invoices issued by Parekh (which provided that the venue of arbitration would be
Mumbai). Simplex did not issue any response to this notice.

Parekh filed an application under Section 11 of the Arbitration and Conciliation Act, 1996 before the Bombay HC to
seek appointment of an arbitrator in terms of the arbitration clause contained in the invoices issued by it to Simplex
(“Application”).

Simplex inter alia contended that the Bombay HC did not have jurisdiction to entertain the Application since the
purchase orders issued by it contained an arbitration clause which provided that the venue of the arbitration would
be Kolkata. The arbitration clause was unilaterally inserted by the Applicant in the invoices and could not supersede
the arbitration clause contained in the purchase orders.

1 Arbitration Application No. 250 of 2021
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Whether the parties intended to be bound by the arbitration clause in the purchase orders issued by Simplex or the
arbitration clause in the invoices raised by Parekh?

The Bombay HC dismissed the Application and inter alia observed as follows:

1.

The purchase orders issued by Simplex constituted the main agreement between the parties which contained the
terms and conditions for supply of goods. It cannot be disputed that the arbitration clause contained in the purchase
orders was agreed to by the parties.

In order to consider whether there is any arbitration agreement between the parties and also in order to consider
what is that arbitration agreement, the intention of the parties is paramount. The parties intended to be bound by
the arbitration clause in the purchase orders and not the arbitration clause contained in the invoices.

. The act of Simplex in accepting the supplies made by Parekh and making payment towards the supply would not

have the effect of the arbitration clause in the invoices superseding the arbitration clause in the purchase orders.
There was no express agreement between the parties to override or supersede the arbitration clause contained in
the purchase orders with the arbitration clause contained in the invoices.

The Supreme Court’s decision in Balasore Alloys Limited v. Medima LLC? considered a similar situation. In that case,
the Supreme Court held that there was consensus ad idem between the parties to an arbitration clause contained in
the comprehensive and all-encompassing agreement to the exclusion of the arbitration clause contained in an
ancillary agreement. The ratio of this decision would apply to the facts of the present case since the purchase orders
were comprehensive and contained all the terms of engagement between the parties. The arbitration clause in the
purchase orders would govern the parties and not the arbitration clause contained in the invoices issued by Parekh.

This judgment may be of significance in cases where parties have standard form purchase orders containing an
arbitration clause and subsequent documents which contain a conflicting arbitration clause. In such cases, the court
will look at the contents of the documents under reference and the intention of the parties to decide which arbitration
clause prevails.

2(2020) 9 SCC 136
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, J]SA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts
in international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and
proceedings.

The other areas and categories of dispute resolution expertise includes; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defense, etc.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. [SA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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