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Section 9 of the IBC cannot be invoked to execute an arbitral award during
the pendency of an ‘appeal’ under Section 34 of the Arbitration Act

The National Company Law Appellate Tribunal at Chennai (“NCLAT”) has in M/s. KK Ropeways Limited v. M/s Billion
Smiles Hospitality Private Limited! inter alia held that an arbitral award cannot be enforced under Section 9 of the
Insolvency and Bankruptcy Code, 2016 (“IBC”) when a challenge under Section 34 of the Arbitration and Conciliation
Act, 1996 (“Arbitration Act”) has been preferred against such an award.

On March 9, 2015, M/s Billion Smiles Hospitality Private Limited (“Respondent”) entered into a rent agreement with
M/s. KK Ropeways Limited (“Appellant”) for the purpose of occupying and operating a food court out of a complex
owned by the Appellant (“Agreement”). As per the Agreement, the Respondent was obligated to make monthly
payment towards certain charges, including water, electricity, and common area maintenance. However, the
Respondent defaulted in making payments since the inception of the Agreement.

Consequently, the Appellant issued a notice invoking arbitration in terms of the Agreement and approached the Delhi
High Court (“Delhi HC”) to seek the appointment of an arbitrator under Section 11(6) of the Arbitration Act. An ex-
parte arbitral award was passed in favour of the Appellant for recovery of INR 26,33,022 (Indian Rupees twenty six
lakh thirty three thousand twenty two only) along with interest from the Respondent (“Impugned Award”). The
Respondent filed a petition under Section 34 of the Arbitration Act challenging the Impugned Award (“Appeal”).

During the pendency of the Appeal before the Delhi HC, the Appellant sought to execute the Impugned Award by
issuing a demand notice (for an operational debt) under the IBC (“Demand Notice”). By the Demand Notice, the
Appellant called upon the Respondent to pay the operational debt within 10 (ten) days from receipt. 4 (Four) months
after issuing the Demand Notice, the Appellant filed a petition against the Respondent under Section 9 of the IBC
(“Section 9 Petition”).

The National Company Law Tribunal, Bengaluru (“NCLT”) passed an order dated April 27, 2021 inter alia holding that
the operational debt in question was deemed to be in dispute on account of the pendency of the Appeal. Consequently,
the Section 9 Petition was dismissed (“Impugned Order”).

Aggrieved by the Impugned Order, the Appellant filed an appeal before the NCLAT inter alia contending that the
amount owed by the Respondent had not been disputed and had accordingly been crystalised in the form of the
Impugned Award (which was an operational debt). The Respondent inter alia contended that the Impugned Award
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(which formed the basis of the Appellant’s claim for operational debt) was disputed and pending adjudication in the
Appeal before the Delhi HC.

Whether a petition filed under Section 9 of the IBC is maintainable for the purpose of executing an arbitral award?

The NCLAT upheld the Impugned Order and dismissed the appeal while inter alia observing the following:
1. Arbitration proceedings and proceedings under the IBC cannot go on in parallel.

2. A dispute in existence includes raising a dispute before a court of law or an arbitral tribunal prior to receipt of a
demand notice under Section 8 of the IBC. Further, the existence of the dispute continues at the stage where a
party challenges an arbitral award.

3. To initiate the corporate insolvency resolution process against a corporate debtor, there ought to be no real
dispute existing between the parties in relation to the debt owed.

4. Inthe present case, the Appellant had filed the Section 9 Petition after a lapse of 4 (four) months from the date of
the Demand Notice. The Appellant had not assigned any reasons for the delay in failing to take diligent steps
towards implementation of the Impugned Award in accordance with law.

This judgment confirms that a challenge or an appeal in an arbitral award under the relevant provisions of the
Arbitration Act would be construed as a ‘pre-existing dispute’ under the IBC. As such, an arbitration award which has
been challenged under the relevant provisions of the Arbitration Act cannot be enforced as an ‘operational debt’ under
the provisions of the IBC.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts
in international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and
proceedings.

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defense, etc.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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