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Bombay High Court holds that mere pendency of a Section 7 application 
under IBC does not bar appointment of an arbitrator under Section 11 of the 

Arbitration Act 

A single bench of the High Court of Bombay (“Bombay HC”) in Sunflag Iron & Steel Co. Ltd. v. M/s Poonamchand & 

Sons1 has held that appointment of an arbitrator under Section 11(6) of the Arbitration and Conciliation Act, 1996 

(“Arbitration Act”) cannot be prevented on account of initiation of  proceedings under Section 7 of the Insolvency and 

Bankruptcy Code, 2016 (“IBC”)2. 

 

Brief Facts  

M/s Sunflag Iron & Steel Co. Ltd. (“Applicant”) filed an application under Section 11 (6) of the Arbitration Act for 

appointment of an arbitrator in terms of its agreement with M/s Poonamchand & Sons (“Respondent”). The Applicant 

submitted that the application under Section 11(6) of the Arbitration Act ought to be allowed since the 2 (two) 

conditions necessary for appointment of the arbitrator i.e., the existence and validity of the arbitration agreement 

required under Section 11 (6) of the Arbitration Act were duly satisfied and not disputed by the Respondent. 

On the other hand, the Respondent contended that since it had already approached the National Company Law 

Tribunal (“NCLT”) under Section 7 of the IBC, the application under Section 11 of the Arbitration Act for appointment 

of the arbitrator was not maintainable. In support of this contention the Respondent relied on Section 238 of the IBC 

and submitted that the provisions of the IBC had an overriding effect on Section 11 (6) of the Arbitration Act. The 

Respondent further contended that the proceedings under Section 11(6) of the Arbitration Act were initiated by the 

Applicant despite there being no dispute pending between the parties and merely to obviate the proceedings filed by 

the Respondent before the NCLT.  

In response, the Applicant submitted that no orders had been passed by the NCLT in the proceedings instituted by the 

Respondent under the IBC. Therefore, mere initiation of the proceedings by the Respondent under the IBC did not 

prevent the Bombay HC from deciding the application filed under Section 11 (6) of the Arbitration Act filed by the 

Applicant. 

 

Issue   

Whether the provisions of the IBC interdict the appointment of an arbitrator by invoking Section 11(6) of the 

Arbitration Act. 

 
1 Misc. Civil Application No. 374 of 2020. 
2 Section 7 of the IBC refers to the initiation of corporate insolvency resolution process by a financial creditor. 
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Analysis and findings: 

The Bombay HC after considering submissions of the parties and the relevant provisions under the Arbitration Act 

and the IBC, inter alia made the following observations: 

1. Despite not having an overriding provision akin to Section 238 of the IBC, the Arbitration Act is a special statute 

governing the field of arbitration in India. 

2. The starting point for the bar under Section 238 of the IBC to be invoked would be the admission of the Section 7 

application by the NCLT in terms of Section 7(4) read with Section 7(5) of the IBC and mere filing of an application 

under Section 7 of the IBC cannot by itself be said to be enough to invoke the bar under Section 238 of the IBC.  

3. Further, in terms of Section 7(5) of the IBC, until and unless the NCLT is satisfied that there has been a default and 

admits the application on such ground, the mere filing of an application under Section 7 of the IBC would not act 

as a bar to any other proceedings under any other statute.  

4. There is no inconsistency between the provisions of the Arbitration Act and that of the IBC, and the IBC would 

come into play only after an order under Section 7(5) of the IBC has been passed by the NCLT.  

5. Till such time that the NCLT decides on the issue of occurrence of default in terms of Section 7(4) read with Section 

7(5) of the IBC, an application under Section 11(6) of the Arbitration Act would be maintainable. 

6. Referring to Indus Biotech Private Limited v. Kotak India Venture (Offshore) Fund & Ors.3, it was held that for an 

application under Section 7 of the IBC to be considered as a proceeding in rem, it is necessary that the NCLT applies 

its mind to the application , records  its findings on default and admit such application.  

In light of the above, the Bombay HC allowed the application under section 11(6) of the Arbitration Act and appointed 

a sole arbitrator for adjudication of disputes between the parties. 

 

JSA Comment  

This judgment of the Bombay HC inter alia clarifies the position on appointment of an arbitrator and initiation of 

arbitration proceedings under Section 11(6) of the Arbitration Act, during the pendency of an application under 

Section 7 of the IBC. This judgment affirms and crystalises the findings of the Bombay HC in Jasani Realty Pvt. Ltd. v. 

Vijay Corporation4. Moreover, this judgment is also in consonance with the findings of the Delhi High Court in 

Millennium Education Foundation v. Educomp Infrastructure and School Management Limited5 wherein the Delhi High 

Court inter alia held that the mere filing / pendency of Section 9 application before NCLT cannot be an embargo on the 

proceedings under the Arbitration Act. 

 

 

 

 
3 (2021) 6 SCC 436. 
4 2022 SCC OnLine Bom 879. 
5 Arb. Pet.  326 of 2022. 
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Disputes Practice 

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and 

deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-

disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major 

cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and 

worldwide.  

The Firm has a wide domestic and international client base with a mix of companies, international and national 

development agencies, governments and individuals, and acts and appears in diverse forums including 

regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense 

experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings 

in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction 

and engineering, information technology, and domestic and cross-border investments.  

The Firm has significant experience in national and international institutional arbitrations under numerous 

rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts 

in international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and 

proceedings. 

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal 

investigations, constitutional and administrative, construction and engineering, corporate commercial, 

healthcare, international trade defense, etc. 

https://www.linkedin.com/in/farhad-sorabjee-b95b796b/
https://www.linkedin.com/in/pratik-pawar-a59912176/
https://www.linkedin.com/in/ananya-verma-110320143/
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has 

been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal 

opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA 

and the authors of this prism disclaim all and any liability to any person who takes any decision based on  

this publication. 
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