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Supreme Court held that provisions of the Benami Transaction (Prohibition)
Amendment Act, 2016 cannot be applied retroactively and inter alia declared Section
3(2) of the same as unconstitutional

The Supreme Court of India (“Supreme Court”) in a recent judgment of Union of India and Anr. v. M/s Ganpati
Dealcom Pvt. Ltd.! , has held that the provisions, particularly Section 5, of Benami Transaction (Prohibition)
Amendment Act, 2016 (“2016 Act”) cannot be applied retrospectively. The Supreme Court also declared Section 3(2)
of the 2016 Act, and Section 3(3)2 and Section 5 of the Benami Transaction (Prohibition) Act, 1988 (“1988 Act”) as
unconstitutional for being manifestly arbitrary.

M/s Ganpati Dealcom Pvt. Ltd. (“Respondent” or “Ganpati”) purchased a property on May 02, 2011, from various
sellers. The purchase price was paid out of the capital of Ganpati. Subsequently, on March 31, 2013, 99.9% of the
shareholding of Ganpati was acquired by two other entities, viz., M/s PLD Properties Pvt. Ltd. and M/s Ginger
Marketing Pvt. Ltd. (the “Acquirers”) at a discounted price.

Later, on August 19, 2017, the Deputy Commissioner of Income Tax (“Adjudicating Authority”) issued a notice to the
Respondent under Section 24(1) of the 2016 Act, requiring it to show cause as to why the aforesaid property should
not be considered as benami property and Ganpati as benamidar within the meaning of Section 2(8) of the 2016 Act.

By way of reply dated September 06, 2017, the Respondent denied that the said property was a benami property.
However, the Adjudicating Authority passed an order provisionally attaching the said property under Section
24(4)(b)(i) of the 2016 Act on 24 November 2017.

Aggrieved by the order passed by the Adjudicating Authority, the Respondent filed a Writ Petition before the Hon’ble
High Court of Calcutta (“High Court”), which was disposed of on December 18, 2018, with a direction to the
Adjudicating Authority to conclude proceedings within 12 (twelve) weeks.

The Respondent preferred an appeal against the aforesaid order. The High Court, vide order dated December 12,2019
(“Impugned Order”), held that the 2016 Act does not have retrospective application. It was held that the provisions
ofthe 2016 Act could not apply to the transaction concluded in 2011 and accordingly it quashed the show-cause notice.

The Impugned Order was challenged by the Union of India in a Special Leave Petition before the Supreme Court.

1 SLP (C) No. 2784 of 2020 delivered on August 23, 2022
2 Please note that the Supreme Court has declared Section 3(3) of the 1988 Act unconstitutional and references to Section 3(2) of the
1988 Act in the text of the judgment are typographical errors.
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Whether the 1988 Act was constitutional?3

Whether the amendments carved out in the 2016 Act are procedural or substantive?*

Whether the retroactive confiscation provided under Section 5 read with Chapter IV of the 2016 Act is punitive
or not?>

Whether the 2016 Act has a prospective effect?e

ISSUE NO. I: Whether the 1988 Act was constitutional?

1. Section 3(3) and Section 5 of the 1988 Act are unconstitutional for being manifestly arbitrary.

(a)

(b)

While declaring Section 3(3) of the 1988 Act as unconstitutional, the Supreme Court observed that the said
criminal provision was never utilized as there were significant hiatus in enabling the functioning of the said
provision and bears serious lacunae (i.e., (i) absence of mens rea which made the provision unusually harsh;
and (ii) Section 2(a) read with Section 3(1) of the 1988 Act created overly broad laws susceptible to be
challenged on the ground of manifest arbitrariness) which have not been cured by judicial fora. Accordingly,
the Supreme Court held that Section 3(3) of the 1988 Act is overly oppressive, fanciful, manifestly arbitrary
and violative of the ‘substantive due process’ requirement of the Constitution of India.

While declaring Section 5 of the 1988 Act as unconstitutional, the Supreme Court observed that instead of
providing substantive provision (qua standard of proof, mechanism providing opportunity for a person to
establish his defense etc.)7, Section 5 of the 1988 Act left the same to be prescribed by delegated legislation
and therefore, was a half-baked provision. Accordingly, the Supreme Court held that Section 5 of the 1988 Act
being conceived without any adequate safeguards, is unconstitutional from its inception.

Section 3(2) of the 2016 Act is unconstitutional for being violative of Article 20(1) of the Constitution of
India.

While dealing with the Issue No. 1, the Supreme Court observed that Section 3 of the 2016 Act classifies offences
into 2 (two) categories based on time period of the benami transaction. Section 3(2) of the 2016 Act prescribes
the punishment for benami transactions entered prior to commencement of the 2016 Act and Section 3(3) of the
2016 Act applies to the benami transactions which have been entered into after commencement of the 2016 Act.

Observing that Section 3(2) of the 2016 Act is akin to Section 3(3) of the 1988 Act (which has been declared
unconstitutional), the Supreme Court declared Section 3(2) of the 2016 Act as unconstitutional as well. In this
regard, the Supreme Court observed that unconstitutional laws (even if they remain on the statute book) cannot
inure to the benefit of, or be utilized to, retroactively amend laws to cure existing constitutional defects, as that
would render Article 20(1) of the Constitution of India nugatory.

ISSUE No. II: Whether the amendments carved out in the 2016 Act are procedural
or substantive?

The 2016 Act prescribes substantive provisions and is not merely procedural.

N o v W

Para 15.1
Para 14.9
Para17.11
Para 4
Para 15.19
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The Supreme Court noted that Section 5 of the 1988 Act omitted in providing substantive provisions and left the same
to be prescribed by delegated legislation, such delegation of power was found excessive and, therefore, it was held
that the contention that the 2016 Act is merely procedural could not stand. In addition, it was also observed that in
the 2016 Act, the interplay of Sections 27(3), (5) and 67 of the 2016 Act creates a confiscation procedure which is
distinct from the procedure contemplated under the Code of Criminal Procedure, 1973 or any other law. Since the
same altered substantive rights of evidentiary standards, it was found to not be merely procedural.®8 Accordingly, the
Supreme Court held that the 2016 Act prescribes substantive and not procedural provisions.

ISSUE No. III: Whether the retroactive confiscation provided under Section 5 read
with Chapter IV of the 2016 Act is punitive or not?

The punitive in rem forfeiture provision under Section 5 of the 2016 Act can only be applied prospectively.

[t was observed that under the 2016 Act, Section 5 read with Chapter IV implicitly recognizes a forfeiture as a punitive
sanction. It was further observed by the Supreme Court that the 2016 Act contemplates an in rem forfeiture, wherein
the taint of entering into such benami transaction is transposed to the asset itself, which becomes liable confiscation.
Therefore, it was found that when such a taint is created not on the individual, but on the property itself, a retroactive
law would characterize itself as punitive. The Supreme Court held that such retroactive confiscation cannot be allowed
and Section 5 of the 2016 Act would only apply prospectively.

ISSUE No. IV: Whether the 2016 Act has a prospective effect?

Quashing of all proceedings involving benami transactions preceding enforcement of the 2016 Act

Since Section 3 and Section 5 of the 1988 Act were declared unconstitutional, the Supreme Court observed that the
2016 Act has, in effect, created new provisions and new offences, leaving no question of retroactive application of the
2016 Act. After holding that the 2016 Act could not be retroactively applied for confiscation, the Supreme Court further
held that the concerned authorities could not initiate or continue criminal prosecution or confiscation proceedings for
benami transactions entered into prior to the enforcement of the 2016 Act, i.e., October 25, 2016. It was directed that
all such proceedings be quashed, as the same would be tantamount to retroactive punitive punishment.

The judgment of the Supreme Court and the principles laid down therein are well in accord with the settled principles
with regard to retrospective application of penal statutes. The judgment gives relief in cases where the ‘concerned
authorities’ have acted overzealously and initiated action for transactions concluded prior to the enforcement of the
2016 Act. It also brings clarity in respect of the enforcement of the 2016 Act, and eliminates fear and uncertainty
amongst the business community in that regard. The judgment, therefore, deserves to be welcomed.

8 Para 17.30
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Anti-Corruption, White Collar Crimes & Investigations Practice

To effectively and comprehensively augment its full-service legal offerings, JSA has a well-established and
extensive White-Collar Crimes and Investigations practice. We assist domestic and multinational corporates
with internal investigations and fact-finding exercise along with advice on white collar crimes such as
corruption, bribery, misgovernance, fraud, misconduct, money laundering, cybercrime, embezzlement and all
other economic offences. We also advice on ancillary matters such as employment issues and data privacy
concerns. JSA’s white-collar practice provides comprehensive and end-to-end assistance and advice, from
internal governance concerns to litigation, for global and domestic corporations alike.

We also assist in compliance diligence as part of M&A and PE transactions and vet corporate entities for
compliance with anti-corruption laws and best practices. We conduct internal investigations into claims of
misconduct, fraud and other such matters. Having worked on diverse matters related to compliance
investigations under the (Indian) Companies Act, 2013, India leg of FCPA and UKBA matters, whistle blower
investigations and advisory solutions to implement a comprehensive ethics framework, we have both an in-
depth understanding of the sector as well as the skills required to deliver effective and regulation specific legal
counsel. JSA also conducts training programs and sessions on anti-corruption laws and whistle-blower policies,
code of conduct and ethics, internal controls for the board of directors, key managerial personnel, executives,
managers, employees, agents, and other appropriate third parties, in diverse formats such as one-on-one
training, seminars, workshops, and off-sites.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. [SA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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